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ENGLISH HIGH COURT DISMISSES NATIONAL IRANIAN OIL COMPANY’S 

CHALLENGE TO ARBITRATION AWARD AS “UNARGUABLE” 

 

Introduction 
 

On 4 March 2016, the English High Court handed down its decision in National Iranian Oil 

Company v Crescent Petroleum Company International Ltd & Anor [2016] EWHC 510 

(Comm) in which it rejected a section 68 challenge to an arbitration award. 

 

Background 
 

The Claimant (NIOC) and the First Defendant (Crescent Petroleum) entered into a long term 

gas supply and purchase contract (the "GSPC") on 25 April 2001, which provided for 

resolution of disputes through arbitration (seated in London).  Subsequently, in 2003, 

Crescent wished to assign the Contract to its subsidiary, the Second Defendant (Crescent 

Gas). 

 

In July 2009 the First and Second Defendants commenced an arbitration claiming that NIOC 

had failed to deliver any gas in breach of the GSPC. NIOC challenged the jurisdiction of the 

arbitrators: 

 In respect of the First and Second Defendant, on the basis of alleged corruption; 

 In respect of the Second Defendant, on the basis that the assignment was not valid.  

The arbitral panel comprised of Dr Gavan Griffiths QC (presiding), Dr Kamal Hossain and 

Dr Assadollah Noori.  Following submissions and a lengthy 30 day arbitral hearing, the 

arbitral panel (by a majority, Dr Noori dissenting) dismissed NIOC’s challenge on 

jurisdiction and held that NIOC had been in breach since 1 December 2005, and remained in 

breach, of its obligation to deliver gas under the terms of the GSPC (dismissing NIOC's 

defences and counterclaim). 

 

NIOC’s applications under s.67 and s.68 of the Arbitration Act 1996 to appeal/set aside the 

Award were advanced on a number of bases, summarized at a hearing before Burton J on 23 

February 2016 (in a way substantially accepted by counsel) as follows: 

1. Is the issue of separability of the arbitration clause governed by English Law? 

2. If yes, is the arbitration clause separable and unaffected by the corruption alleged? 

3. If the issue of separability is governed by Iranian Law, Iranian Law being the law of the 

GSPC, does it apply? 

4. If separability does not apply, then, Iranian Law being the law of the GSPC, is the result of 

the corruption alleged such as to render the contract void or ineffective at Iranian Law? 

5. Was consent to assignment obtained (within the meaning of Article 16.1, set out above)? 
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6. If not, is the Iranian Law concept of lazarar available so as to deem consent to have been 

obtained? 

7. Is it unarguable that the Award is unenforceable at English Law by virtue of s.68(2)(g) of 

the 1996 Act, as contrary to English public policy? 

Decision 
 

Burton J, giving the decision of the High Court, dismissed the section 67 and 68 challenge.  

 

At the outset, he resolved that he would deal with issues (1), (2), (5) and (7) first, on the basis 

that if those issues were resolved in favour of the Defendants, issues (3), (4) and (6) would 

not arise. 

 

Addressing each of the issues in turn (in the manner dealt with in the judgment): 

 

(1) and (2): Separability 

 

Section 7 of the Arbitration Act 1996 provides “Unless otherwise agreed by the parties, an 

arbitration agreement which forms or was intended to form part of another agreement 

(whether or not in writing) shall not be regarded as invalid, non-existent or ineffective 

because that other agreement is invalid, or did not come into existence or has become 

ineffective, and it shall for that purpose be treated as a distinct agreement.” 

 

The Claimant sought to argue (by reference to sections 2(5) and 4(5) of the Arbitration Act 

1996) that there was such contrary agreement as the substantive law of the contract was 

Iranian law, and therefore the separability of the arbitration agreement was governed by 

Iranian law.  

 

Burton J found that there was, in this case, no agreement to the contrary disapplying s.7 

simply by virtue of the fact that the proper law of the GSPC was Iranian law, whatever 

Iranian law may provide as to separability. 

 

Further, having reference to the GSPC did not change this conclusion on the basis that the 

GSPC made clear provision for separability, and even if that conclusion was wrong, the 

relevant article of the contract did not disapply section 7 of the Arbitration Act 1996. 

 

(5): Assignment 

 

Burton J concluded that, on a proper construction of the GSPC, the arbitrators were right to 

dismiss the Claimant's challenge to their jurisdiction with regard to their conclusion that the 

assignment was valid, and that the Second Defendant was a party to the Arbitration. 

 

(7): English public policy 

 

The Claimant also founded its section 68 challenge by reference to s.68 (2)(g), namely “the 

award or the way in which it was procured being contrary to public policy”. The Defendants 

sought to strike out this challenge, on the basis that that the Claimant can be shown to have 

no arguable case, which required that the Defendants had to satisfy the Court that the 
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Claimant has no reasonable prospect of succeeding in its challenge. 

 

The Claimant did not introduce new evidence but instead submitted that on the basis of the 

evidence before the arbitral tribunal, the Claimant could succeed on this challenge. Although 

the arbitrators had found that the GSPC was not procured by corruption, the Claimant 

submitted that the Court “considering the principles of English public policy would – or 

might – take a different view of the enforceability of the GSPC.”  The Defendants disagreed, 

asserting that the attempt to reopen the issue was unsustainable and the Defendants were 

entitled to rely on the finding of the arbitrators and prevent a further 6-8 week trial of alleged 

corruption by the Court. 

 

Burton J observed that the arbitrators had set out their analysis of the evidence and their 

findings on corruption at length. It was “plain that the Arbitrators made a very careful 

analysis of the facts, and concluded that there had been discussions about a corrupt payment, 

but that it was never put into effect” and “that, both by virtue of the absence of evidence and 

the fact that nothing in the terms of the eventual GPSC itself indicated any "imbalance", they 

were satisfied that the earlier corrupt plan had no effect on the outcome.” 

 

Burton J held that the s68(2)(g) challenge should be struck out as “unarguable”.  In reaching 

this decision, he made the following conclusions: 

 English public policy applies so as to lead a court to refuse to enforce an illegal contract, 

even if not illegal at relevant foreign law, such as a contract to pay a bribe. The contract 

cannot be enforced because ex turpi causa haud oritur actio: out of a disgraceful cause an 

action cannot arise. The supply contract enforced by the Arbitrators was not and is not 

suggested to be an illegal contract, and the action to enforce it does not arise out of a 

disgraceful cause. 

 There is no English public policy requiring a court to refuse to enforce a contract procured 

by bribery. A court might decide to enforce the contract at the instance of one of the 

parties. It is not that the contract is unenforceable by reason of public policy, but that the 

public policy impact would not relate to the contract but to the conduct of one party or the 

other. 

 There is certainly no English public policy to refuse to enforce a contract which has been 

preceded, and is unaffected, by a failed attempt to bribe, on the basis that such contract, or 

one or more of the parties to it, have allegedly been tainted by the precedent conduct.  To 

introduce a concept of tainting of an otherwise legal contract would create uncertainty, and 

in any event wholly undermines party autonomy. There may be many contracts which 

have been preceded by undesirable conduct on one side or other or both – lies, fraud, 

threats and worse – but the Court would not interfere with a contract entered into by such 

parties, even if one or more of those parties had committed criminal acts for which they 

could be prosecuted, unless the contract itself was illegal and unenforceable, or one or 

more of the acts of such parties induced the contract, in which case it might be voidable at 

the instance of an innocent party so induced. 

 In any event, in this case, the conclusion to which the Arbitrators came was that the GSPC 

was not procured by bribery, after full consideration and evidence. The English Court 

should not interfere with the Arbitrators' decision under s.68, or s.103, without fresh 

evidence of which there is none, or save in very exceptional circumstances, of which there 

are none. 
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Concluding observations 
 

This case once again emphasizes the high threshold which must be met for a successful 

section 68 challenge.  It also includes useful statements on the impact of public policy on 

arbitration awards, particularly with reference to corruption and fraud. 

 

The full judgment can be found here. 
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